Copyright Directive
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The debate about the EU Copyright reform is in full speed.

For the rapporteur, when positioning itself, the EPP needs to answer the following
guestions:

1) Can we still stick to our definition of property in the digital age?

2) Can parliamentary democracy keep on resisting facing big platforms (often US
platforms) and monopolies?

3) In future, will platforms/monopolies dominate the information sector and therefore
decide what is read and heard, who is paid what and will they ultimately decide how
our legislation will be shaped?

The case of the copyright reform shows how targeted misinformation influences

legislation (“the internet will be destroyed”, “this is the end of platforms” “censorship”).
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ARTICLE 13
Short overview: Current rules and legislation

In article 14, the eCommerce directive of 2000 provides for a safe harbour clause for
internet service providers, which assumes that “passive” platforms do not have a
responsibility for content users put online.

In the few last years, more and more EU -and national case law emerged which
differentiates between active and passive platforms. Increasingly courts came to the
conclusion that platforms that have knowledge of copyright infringements (or should
have had knowledge of such infringements, by organising, indexing, promotion of
content etc.) do not fall under the safe harbour clause and perform an act of
communication to the public, and are thus liable for infringing content.

There is also the general principle of intellectual property law: someone who wants to
use someone else’s intellectual property has to obtain an authorisation of the right
holder. If he uses the work without authorisation, he is liable for the infringement.

On the European level, exceptions and limitations to Copyright are laid down in the
2001 Infosoc directive.

Current problems

The development of internet platforms according to a business model where all users
can upload and publicly share all kind of content, whether or not they are the owners
/ right holders, leads to a situation where large scale copyright infringements are the
norm.

In most cases, right holders are not sufficiently remunerated.



The user who uploads the content no longer distinguishes whether he is infringing
copyright or not. He often sees the internet as a space of absolute freedom or in many
cases justifies his act with the general argument that freedom of speech must prevail.
To enforce copyright infringements directly at the user level is practically impossible
for right holders. This is particularly so in the case of small right holders, due to the
sheer amount of infringements, anonymity on the internet and the often-lacking
cooperation of platforms.

On the other hand, the platforms profit from these uploads. They increase traffic on
their sites and generate important revenues through advertisement and data analysis.
These revenues should go to the right holders and not to the platforms but instead the
platforms generate revenues, which they do not share or not sufficiently share with the
right holders. The legislator has ignored this situation for many years.

At the same time, some platforms have been created which exclusively offer content

they have licensed with the right holders (such as Spotify, Deezer, Netflix, iTunes) at
a monthly fee. This raises questions about equal conditions for market competition.

Details of the triloque agreement:

Article 2.5 (definition) und 13 (Value Gap)

Article 13 of the EU Copyright reform does not aim to substantially change copyright
rules: an upload that is currently not infringing copyright, will not be a copyright
infringing upload in the future.

The reform in article 13 simply codifies what has been more and more obvious in case
law: in certain cases some platforms are responsible for user uploads.

Article 13 now clarifies the liability rules:

Not all platforms fall under article 13, but according to the definition in article 2(5) only
“active” platforms that most probably know that they harbour copyright protected
works. Platforms that are covered are platforms

- whose main, or one of the main purposes, is to store and give the public access to
- large amounts of copyright protected works

- uploaded by its users

- which it organises and promotes

- for profit making purposes

Many internet service providers do not fall under the scope of article 2(5) and are
therefore excluded from article 13:

- Wikipedia (or similar non-profit platforms)

- Open Source-Platforms such as GitHub

- Platforms, where only the right holders themselves upload

- Dropbox (or similar private cloud services - they do not give access to the public)

- Ebay, Amazon (or similar platforms)

- Tinder (or other dating sites whose main purposes is surely not sharing copyright
protected material)



Despite claims that all platforms are covered, only a small part of existing platforms
falls under article 13: only those that are relevant in terms of IP infringements.
Platforms where as a side effect a copyright infringing work might end up online (e.qg.
a copyright infringing profile photo in Tinder), but whose ,core business” is not the
sharing of works, do not fall under article 13.

The platforms that fall under article 13 perform an act of communication to the public
(and are therefore liable for copyright infringements) and shall obtain authorisation
from the right holders (article 13(1)). This means that the platform needs to conclude
a licensing agreement, which has to cover non-commercial user uploads.

If the platform buys licences from the right holder, it does not need to worry further. As
the user is also covered by the licensing agreement, he is in a better position, as the
platform will protect him from potential copyright infringements and thus the user
himself will not be liable anymore.

If no authorisation (=no licence) is granted, the platform is liable for the unauthorised
content uploaded, unless it can demonstrate that it

a) made the best possible efforts to obtain a license
and

b) made the best possible effort to ensure the unavailability of specific works and
other subject matter for which the right holders have provided the service providers
with the relevant and necessary information in accordance with high industry
standards of professional diligence

and, in any event,

c) acted expeditiously, upon receiving a substantiated notice by the right holders, to
remove from their websites or to disable access to the notified works (“notice and take
down”) and made the best possible effort to prevent their future upload (“notice and
stay down”).

This means, if the platform does have a license, it needs to do the utmost in order not
to have content for which the right holder has communicated information (this can be
the catalogue of works, or also meta data) on its site. The text does not foresee
mandatory upload filters - what those best efforts are, is to be decided in proportionality
to the type, audience and size of the platform as well as to the availability and cost of
the service.

Clearly, article 13 does not force small platforms to buy an upload filter for €30 million.
The Anti-article 13 activists often raise the point that article 13 introduces mandatory
upload filters and general monitoring. This is not correct. First, there is no obligation
to use a filter. Secondly, even if a platform does come to the conclusion that it wants
to use a filter technology, it only needs to keep works off their services for which they
were notified by the right holder. Only those specific notified works will be searched
for, which does not constitute general monitoring. In the case of “notice and stay down”



there is already an existing infringement, after which the platform needs to take care
that no future uploads of the infringing content will be made. This notice and stay down
happens on grounds of information about an already existing infringement, and is
therefore very specific. Many Member States courts already order injunctions in this
sense, so this is not a new thing.

Good to know: YouTube has already been using an upload filter (called content ID) for
some years in order to avoid pornographic content, but also to avoid blatant copyright
infringements. Until now, the YouTube community has not seemed to feel heavily
censored. Furthermore, YouTube does not seem close to risking its existence by using
Content ID.

If the platform complies with all three steps (a, b and c), it is not liable. This mitigation
of liability was very important for some member states in the Council in order to assure
that when platforms apply duty of care and make best possible efforts, they can escape
liability.

Exception for Small and Micro Enterprises

In article 13 (4aa) the proposal provides for another liability mitigation for small and
microenterprises:

Companies with

- less than €10 mio global yearly turnover
- less €5 mio unique vistors monthly
- and younger than 3 years

only have to make best possible efforts to obtain authorisation and provide for notice
and takedown. In addition, the recital clarifies that this lighter liability regime does not
affect the availability of remedies under national and EU-law that can (not mandatory!)
lead to an obligation to prevent the future uploads of notified works (notice and stay
down).

User generated content

According to current laws, memes and Gifs already respect legal exceptions and
limitations of copyright law. The reform introduces a UGC-exception on the basis of
existing exceptions in the Infosoc Directive. Member States were not obliged to
implement those exceptions in the Infosoc directive. Now, article 13 obliges Member
States to implement these exceptions allowing user generated content for quotation,
criticism, review and purposes of caricature, parody or pastiche. These mandatory
exceptions ensure legal certainty for users but of course disfavour the position of right
holders who did not want to introduce new exceptions to copyright.




Furthermore
- platforms have to ensure that only legal content can be uploaded-

- platforms have to provide for a redress mechanism, allowing users to complain when
an upload has (unjustifiably) not been allowed

Remark: the directive does not substantially reform copyright. To date, user have been
responsible for copyright infringements. The directive only foresees a shift of this
responsibility to platforms. This is clearly in the interest of the user.

In addition, contrary to some assertions, article 13 cannot generally favour freedom of
speech over copyright which is a property right. The directive has to carefully balance
these two fundamental rights (freedom of speech - property right).

ARTICLE 11

Article 11 introduces a publisher's right to allow press publishers to obtain
remuneration from platforms and news aggregators if they use press publications.
Hyperlinks and private or non-commercial use, as well as “snippets” (individual words
and very short excerpts) are excluded.

Journalists shall get a share of the obtained remuneration.

ARTILCE -14-16a

Article -14 introduces a principle of appropriate and proportionate remuneration for
authors and performers. This principle is complemented by a transparency obligation
for those who exploit the works, a contract adjustment mechanism, a dispute
resolution procedure and a revocation right.

The transparency obligation shall ensure that authors and performers receive
information about the exploitation of their works. In case of disproportionately low
remuneration, the author or performer can claim the adjustment of the contract. Both
the transparency obligation and the contract adjustment can be enforced via a dispute
resolution procedure. In case of a lack of exploitation the author or performer can
revoke his/her rights.

ARTICLE 3a
With regards to a common digital single market, the reform introduces a new
mandatory exception to copyright for purposes of text- and datamining for commercial

and private uses. Right holders who do not want their works to be mined, can reserve
their rights. This reservation has to occur in a machine-readable format.

Axel Voss - 21.02.2019



